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Foreword

This issue of the BULLETIN contains a list of court days for 1970 in the
various district courts of the state of Kansas.

This issue of the BuLLETIN also contains a few articles of the new Code of
Criminal Procedure which have not heretofore been published in the October,
1969, issue of the BurLLETiN. These relate to in rem proceedings, costs in
criminal cases, proceedings to determine paternity, and areas in which no
changes are recommended. (See Kansas Code of Criminal Procedure Fore-
word, page 11 of the October, 1969, issue. )



Kansas Code of Criminal Procedure
(Articles XVIII through XXIV)

The first seventeen articles of the Judicial Council’s recommended
Kansas Code of Criminal Procedure were published in the October,
1969, issue of the Kansas Judicial Council Bulletin. The balance
of the recommendation follows. These proposals, with appropriate
repeals of existing statutes, will constitute the basis for proposed
legislation to be introduced in the 1970 session of the Kansas
Legislature.
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Article XVIII. Costs in Criminal Cases

92-1801. Liability for Costs. (1) When the defendant in a
criminal case is acquitted or the case is dismissed the costs incurred
on the part of both the prosecution and defense shall be taxed
against the county in which the prosecution was instituted. If the
defendant is convicted the costs incurred by both the prosecution
and the defense shall be taxed against the defendant. If the
defendant is unable to pay the costs taxed against him, they shall
be paid by the county. In all cases jury fees shall be paid by the
county.

(2) When a defendant has been convicted and costs have been
taxed against him, the payment of such costs by the county shall not
relieve the defendant of his liability for payment. The costs taxed
against the defendant shall be and remain a judgment against him
which may be enforced as judgments for payment of money in
civil cases.

(3) Whenever the costs are paid by the county in a case in which
the defendant was a person who had been committed to a penal
institution of this state and had not been finally discharged or
released from such penal institution, the state department of penal
institutions shall reimburse the county from funds made available
by the legislature for that purpose. The county shall not be
reimbursed for the cost of employing a special prosecutor.

Section Superseded. 62-1901.

COMMENT

This section should be read with K. S. A. 28-150, 28-151 and 28-172 which
relate to the same subject matter.

22-1802. When Costs Taxed to Complaining Witness. If it
appears to the court that the prosecution was instituted without
probable cause and from malicious motives, the court may require
the complaining witness or other person instituting the prosecution
to appear and answer concerning his motives for instituting the
prosecution. If, upon hearing, the court determines that the pro-
secution was instituted without probable cause and from malicious
motives all costs in the case shall be taxed against the complaining
witness or other person initiating the prosecution.

Sections Superseded. 62-1902, 62-1903.

22-1803. Taxation of Costs. At the conclusion of each criminal
case the court shall tax the costs against the party responsible for

(167)
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payment and shall deliver to such responsible party a complete
statement of the costs, specifying each item of service and the fee
assessed for such service. When the costs are ordered paid by the
county, the statement of costs shall be filed in the office of the
county clerk and shall be allowed by the board of county commis-
sioners and paid as other claims against the county. When the
claim has been allowed by the board of county commissioners, pay-
ment shall be made to the clerk of the district court who shall
distribute such funds to the persons entitled to receive them.

Section Superseded. 62-1909, 62-1910.

22-1804. Disposition of Fines and Penalties. All money received
from fines, penalties and forfeitures shall be paid into the treasury
of the county where they are imposed, for the use and benefit
of the public schools of the county.

Section Superseded. 62-1908.

COMMENT

As an alternative to the above recommendations, consideration should be
given to omitting reference to costs from the rules of criminal procedure and
relocating the above sections in Chapter 28, which relates to Fees and
Salaries. A review of several recently enacted codes indicates that they do not
usually contain provisions relating to costs.

It is recommended that K.S. A. 62-1904, 62-1905, 62-1907, 62-1911 and
62-1912 be repealed and their substance omitted from the proposal.

Article XIX. Abatement of Common Nuisances

22-1901. Scope. The following unlawful activities and the use
of real and personal property in maintaining and carrying on such
activities are hereby declared to be common nuisances:

(a) Commercial gambling;

(b) Dealing in gambling devices;

(¢) Possession of gambling devices;

(d) Promoting obscenity;

(e) Promoting prostitution;

(f) Habitually promoting prostitution.

Any real property used as a place where any such activities is
carried on or permitted to be carried on and any effects, equipment,
paraphernalia or other personal property designed for and used on
such premises in connection with such unlawful activities are
subject to injunction and abatement as in this article provided.

22-1902.  Procedure. (1) Unless otherwise provided by law,
proceedings under this article shall be governed by the provisions
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of the Kansas code of civil procedure relating to the abatement of
common nuisances.

(2) Proceedings under this article shall be instituted only in the
name of the state of Kansas upon the recommendation of the attor-
ney general, the county attorney to enjoin a nuisance within his
county or the city attorney to enjoin a nuisance within his city.

(3) The petition shall describe any real estate alleged to be used
or to have been used as a place where such common nuisance is
or was maintained or permitted and shall identify the owner or
person in charge of such real estate. It shall describe any effects,
equipment, paraphernalia or other personal property designed for
and used in such unlawful activity. It shall pray for the particular
relief sought with respect to such property.

(4) The petition for injunction may include or be accompanied
by an application for an order for the seizure of the effects, equip-
ment, paraphernalia or other personal property described in the
petition. If the court finds that there is probable cause to believe
that the things described are or have been used for any of the
unlawful purposes set forth in section 22-1901, it may order
the sheriff or other law enforcement officer to seize such things and
to hold them in his custody pending further order of the court.
An order for seizure shall particularly describe the things to be
seized.

(5) An order for seizure of materials alleged to be obscene shall
not issue until after a hearing at which evidence in support of the
application for such order has been heard. At least three days
notice of such hearing shall be given to the owner or person in
possession of such material. Pending such hearing, the court may
make an order prohibiting the owner or person in possession from
removing such material from the jurisdiction of the court.

(6) No bond or other security shall be required for any restraining
order, order for seizure or injunction issued under this article in
an action brought by the attorney general, county attorney or city
attorney.

(7) The provisions of this article shall not limit nor otherwise
affect proceedings under section 60-908 of the Kansas code of
civil procedure, but shall be supplemental and in addition to,
and not in lieu of, the remedy provided by that section.

22-1903. Proceedings in Rem. The real or personal property
against which the order of abatement is sought may be named as a
party defendant in a proceeding under this article. In such case,
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summons shall be served on the owner or person in possession of
such property. Any person claiming an interest in the property
shall, upon application be permitted to intervene as a party
defendant.

22-1904. Judgment. (1) Upon final judgment that any real
property is being or has been used as a place where any of the
unlawful activities set forth in section 22-1901 are carried on or
permitted to be carried on, the court may order that any house,
building, room or other structure located on such real estate be
closed and padlocked for a period of not less than three months nor
more than two years, subject to modification in the manner provided
by section 60-910 of the Kansas code of civil procedure. The court
may, as part of the judgment, require that the owner, lessee, ten-
ant or occupant enter into a bond to the state of Kansas, in such
amount and with security as the court may require, conditioned
that he will not within a period of two years use or permit such
real estate to be used in violation of law. If any condition of
such bond shall be violated, the whole amount may be recovered as
a penalty.

(2) Upon final judgment that any effects, equipment, para-
phernalia or other personal property are designed for and have
been used in carrying on any of the unlawful activities set forth
in section 22-1901, the court may order that such effects, equip-
ment, paraphernalia and other personal property be publicly de-
stroyed by the sheriff or other law enforcement officer of the
county.

(3) Upon final judgment for the state the court shall ad-
judge that the defendant pay all costs, including a reasonable
fee, to be fixed by the court, to be paid to the prosecuting at-
torney. Such costs shall be a lien upon any real property against
which an order of abatement is obtained.

COMMENT

Present statutory proceedings for abatement of nuisances resulting from
criminal violations include the following: K.S.A. 21-918 through 21-921
(gambling places); K.S.A. 21-925 through 21-929 (gambling devices);
K.S.A. 21-941 (houses of prostitution); K.S.A. 21-1509 (slot machines);
K. S.A. 21-1102¢c (obscene materials). The proposal seeks to encompass
all of these proceedings in a single action for abatement of common nuisance,
following, in so far as possible, the procedure provided in the code of civil pro-
cedure (see K. S. A. Ch. 60, Art. 9 and particularly 60-908).

Proceedings to abate liquor nuisances are governed by the Alcoholic
Beverage Control Act.
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Because seizure of obscene materials may involve sensitive constitutional
problems, a special procedure calling for notice and hearing before seizure is
provided.

Sections Superseded. 21-918, 21-919, 21-920, 21-921, 21-925, 21-926,

21-927, 21-928, 21-929, 21-941, 21-1102¢, 21-1509.
Article XX. Execution of Death Sentences

The Judicial Council recommends that K.S.A. Ch. 62, Art.
24, be transferred without amendment to Ch. 22, Art. XX and
renumbered accordingly.

Article XXI. Uniform Act for Out-of-State Parolee Supervision

The Judicial Council recommends that K.S. A. Ch. 62, Art. 27
be transferred without amendment to Ch. 22, Art. XXI and
renumbered accordingly.
Article XXII. Uniform Act to Secure Attendance of Witness from

Without State

The Judicial Council recommends that K.S. A. Ch. 62, Art. 28
be transferred without amendment to Ch. 22, Art. XXII and re-
numbered accordingly.

Article XXIII. Uniform Mandatory Disposition of Detainers Act
The Judicial Council recommends that K.S. A. Ch. 62, Art. 29

be transferred without amendment to Ch. 22, Art. XXIII and be
renumbered accordingly.

Article XXIV. General

22-2401. Amendment by the Supreme Court. The supreme
court shall have power to supplement or amend the provisions of this
Chapter insofar as they pertain to forms of process, writs, pleadings,
motions and practice and procedure in the supreme court, district
courts and other judicial tribunals to which they are applicable.
Such supplements and amendments shall not abridge, enlarge or
modify any substantive right and shall preserve the right of trial
by jury, oral examination of witnesses, and the right of appeal.
Such supplements and amendments shall take effect upon their
being filed with the clerk of the supreme court and published in
the supreme court reports.

COMMENT

This proposal is similar to K. S. A. 60-2607 which relates to the power of the
supreme court to supplement and amend the rules of civil procedure.
Section Superseded. 62-2601.

22-2402. Effect on Pending Actions. (1) The trial of any
prosecution commenced prior to the effective date of this chapter,
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and proceedings incidental thereto, shall be governed by this
chapter unless the defendant elects to be proceeded against under
the law in force at the time the prosecution was commenced.
Such election shall be made by the defendant in open court or in
writing at or prior to the time of arraignment.

(2) Appeals commenced prior to the effective date of this chapter
shall be governed by the provisions of this chapter from and after
its effective date.

COMMENT

It may be anticipated that problems will be encountered in the process of
transition to this code. Generally, substantive rights that have accrued are
not affected by amendments to the laws, while procedural amendments may be
made applicable to pending proceedings. The proposed section permits the
defendant against whom proceedings have been begun to elect whether he
will be tried under the former law or these rules. Appeals are to be processed
under this chapter.
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Proceedings to Determine Paternity

K.S.A. Ch. 62, Art. 23, relates to illegitimate children and
provides for processing of bastardy cases. The proceedings are
quasi-criminal in nature although the relief sought is compensa-
tion for the support and maintenance of the child. The Judicial
Council has determined that the proceeding to determine paternity
and fix responsibility for support is not criminal in character and
ought not to be continued as part of the code of criminal procedure.
Instead, it suggests a civil proceeding to determine the paternity
of children of unmarried mothers to be located elsewhere in the
statutes, possibly in Chapter 38, which relates to Infants. It is
further recommended that present K.S.A. Ch. 62, Art. 23 be
repealed in its entirety.

The proposed bill which follows is intended to implement the
council’s suggestion. While the action is to be brought in the
name of the state of Kansas, on the relation of the complaining
witness, it is civil in nature and, except as otherwise provided, is
governed by the code of civl procedure. The proposal does not
apply to or affect the child’s non-statutory right to sue for support
(see Myers v. Anderson, 145 Kan. 775).
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Bill No.

AN ACT relating to children of unmarried mothers; providing a
procedure to determine paternity and fix responsibility for the
support of such children; and repealing K.S.A 62-2301 to
62-2321, inclusive.

Section 1. Upon the sworn complaint of any unmarried woman
who is pregnant or the mother of a child a civil action to determine
paternity may be brought in the district court against the person
who is claimed by the woman to be the father of the child. The
action shall be in the name of the state of Kansas, on the relation
of the complaining witness. The proceedings shall be governed by
the code of civil procedure, unless otherwise provided in this
article.

Section 2. An action to determine paternity may be brought
in the county in which the complaining witness is an actual resident
at the time of filing the petition or where the defendant resides
or may be served.

Section 3. If the complaining witness is not represented by
counsel, the county attorney of the county in which the action
is brought shall represent the plaintiff in an action to determine
paternity. In cases where the complaining witness is represented by
counsel, such counsel may appear on behalf of the plaintiff. The
court may, in its discretion, allow a reasonable sum to the attorney
for the plaintiff as compensation for his services, which sum shall be
part of the judgment against the defendant.

Section 4. No action to determine paternity shall be instituted
more than one year after the birth of the child whose paternity is
in issue.

Section 5. An action to determine paternity shall be tried to the
court or to a jury, as the court may determine.

Section 6. At any time before final judgment the mother of the
child, upon showing that provision has been made for the support
and education of the child, may move for dismissal of an action
to determine paternity. The court shall dismiss the action only
upon finding that the provisions made for the support and educa-
tion of the child are satisfactory and that the interest of the child
will not be prejudiced by dismissal. A dismissal on this ground
shall be a bar to a subsequent action for the same cause and purpose.

Section 7. Upon adjudging that the defendant is the father of
the child whose paternity is in issue, the court shall make an
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appropriate order requiring the defendant to provide for the
support and education of the child and the payment of the mother’s
necessary medical expenses incident to the birth of the child.
The judgment shall specify the terms of payment and may
require the defendant to provide a bond with sureties to secure
such payment. If the defendant fails or refuses to make the
payment or to supply the bond required by the judgment he may
be adjudged in contempt of court and punished accordingly. The
court may at any time during the minority of the child modify or
change any such order of support as the interest of the child may
require.

Section 8. The death of a child born out of wedlock shall not be
a cause of abatement or bar to an action to establish paternity. The
death of such child after judgment but while the responsibility
for support continues shall be ground for modification of the
judgment.

Section 9. The death of the mother shall not abate an action
to establish paternity, if the child is living, but a record shall be
made of the fact of the mother’s death and the name of the child
shall be substituted in the action for that of the mother. A guardian
shall be appointed for the purpose of prosecuting the suit on
behalf of the child, who shall not be liable for costs.

Section 10. In the case of the death of the alleged father of the
child, the right of action shall survive and may be prosecuted against
the personal representatives of the deceased person.

Section 11. K.S. A. 62-2301 to 62-2321, inclusive, are hereby
repealed.

Section 12. This act shall take effect and be in force from and
after its publication in the statute book.
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MEMBERS OF THE JUDICIAL COUNCIL

ALFRED G. SCHROEDER, Chairman. (1963-) .................... Newton
Justice of the Supreme Court.

James D. WauGH, Secretary. (1963-) ............ .. .. ... ... ... Topeka

RoBERT H. COBEAN. (1947-) .. .. .. . . . . . . ... Wellington

Dovre E. WaiTe. (1961-) .. .. ... ... ... .. ... . ... ..... Arkansas City
Judge, Nineteenth Judicial District.

ALEx Hotcukiss. (1964-) .. .. . ... . . ... Lyndon
Judge, Thirty-fifth Judicial District.

STEADMAN BaArn. (1963-) ... ... .. .. . ... Atchison
Chairman, Senate Judiciary Committee.

Jack R. EuLer. (1965-) ... ... . . . ... . Wathena
Chairman, House Judiciary Committee.

Jack E. DaLton. (1969-) . ... . ... ... Dodge City

MagrviN E. THOMPSON. (1969-) .. ... . . .. i Russell

FORMER MEMBERS OF THE JUDICIAL COUNCIL

W. W. HARVEY, Chairman. (1927-1941) .......... ... 0 iiiiiiieennn.. Ashland
Justice of the Supreme Court.

WALTER G. THIELE, Chairman. (1941-1954) ........................ Lawrence
Justice of the Supreme Court.

ROBERT T. PRICE, Chairman. (1954 1968) o Topeka

Justice of the Supreme Court.
J. C. RUPPENTHAL, Secretary. (1927-1941)
RANDAL C. HARVEY, Secretary. (1941-1953)
WILLIAM M. MILLS, JR., Secretary. (1953 1957 )

. Russell
. Topeka
Topeka

WALTER G. THIELE, Secretary. ( 1957-1963) ... Topeka
EDWARD L. FISCHER. (1927-1943) Kansas City
ROBERT C. FOULSTON. (1927 1943) . ichita
CHARLES L. HUNT. (1927-1941) . Concordia
CHESTER STEVENS. (1927-1941) .. Independence
JOHN W. DAVIS. (1927-1983) ........ . .. ... Greensburg
C. W. BURCH. (1927-1931) . . . . .ttt Salina
ARTHUR C. SCATES. (1927-1929) ........ .. ....c.tiuiuiuinnnennn.. Dodge City
WALTER PLEASANT (1929 1931) ................................... Ottawa
ROSCOE H. (19 1988 e Jetmore
GEORGE AUSTIN BRO (1931-1933) ............................. Wichita
RAY H. BEALS. (1938- 1938) ........................................ St. John
HAL E. HARLAN. (1988-1935) . .. ... ..titttitiiinntnneanennannnnn Manhattan
SCHUYLER C. BLOSS. (1983 1985 ) e Winfield
E. H. REES. (1985-1087) ... .ttt ittt et et e e Emporia
O. P. MAY. (1985-19837) .. ittt et e Atchison
KIRKE W. DALE. (1937- 1941) ............................... Arkansas City
HARRY W. FISHER. (1937-1989) . ... ... . ... . tutiiurananananannn Fort Scott
GEORGE TEMPLAR (1939-1941, 1943-1947, 1953) ................ Arkansas City
EDGAR C. BENNETT. (19838-1951) ...... . ... ... .. i, Marysville
SAMUEL E. BART LETT. (1941 1951) o Wichita
PAUL R. WUNSCH. (1941-1943) .. ... . .. .. .. ...ttt Kingman
WALTER F. JONES. (1941- 1945) ................................ Hutchinson
GROVER PIERPONT. (1943-1944) ... ... ....... ... ... iiiuiiniunen. .. Wichita
L M. PLATT. (1943-1945) . ... .. ... . it Junction City
C. A, SPENCER. (1944-1951) ... ... ... .t Oakley
CHARLES VANCE. (1945-1947) . ... ... ... i Liberal
RICHARD L. BECKER. ( 1949 1951) e Coffeyville
Ww. VANCE. (1951-1952) . . ... ... ittt Belleville
]OHN A. ETLING. (1945 1958) L Kinsley
DALE M. BRYANT. (1947-1949, 1951-1953) .......................... ‘Wichita
FRANKLIN B. HETTINGER. (1952-1953) ....... . .00 . 000000000 Hutchinson
JOHN H. MURRAY. (1953-1957) ........ ... .0 iuiiiiinnnnnnnn.. Leavenworth
A. K. STAVELY. (1951-1959) ... .. e Lyndon
MAX L. DICE. (1957-1959) . ... iuiiutini i Johnson
WILLIAM L. MITCHELL. (1959-1961) ................c0ivivunnn.. Hutchinson
JOSEPH J. DAWES. (1953-1960, 1961) ...............cc.cvuuunun.. Leavenworth
WILFORD RIEGLE (1953 1960 1961) ..o Emporia
GLEE S. SMITH. ( 961- 96 ) e e e Larned

« GARD. (1959-1964) ...... .. ... ...t Tola

Yates Center
. Sharon Springs
.............................. Kansas City
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